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Non-consensual sexual contact also includes causing or inducing a person, without consent, to 
similarly touch or fondle the intimate parts of oneself or someone else. Activity that constitutes 
nonconsensual sexual contact under this policy also may constitute criminal sexual misconduct 
under Minnesota law. See Minnesota Statutes Section 609.341 et seq.  

b. Sexual Assault: Non-Consensual Sexual Penetration 

Non-consensual sexual penetration is any anal or vaginal penetration, however slight, by any object 
or body part (e.g. penis, tongue, finger) and/or any mouth to genital contact that occurs in one or 
more of the following ways:  

• by force or coercion,   

• without the consent of the other person, and/or   

• when the person knows or reasonably should know that the other person is incapacitated, 
regardless of the reason for incapacitation. 

Activity that constitutes non-consensual sexual penetration under this policy may also constitute 
criminal sexual misconduct under Minnesota law. See Minnesota Statutes Section 609.341 et seq.  

c. Consent 

Consent is clear conduct or words that indicate a person freely agrees to engage in a sexual act at the 
time of the act, subject to the following: 

• In order to give consent, one must be of legal age.  

• Consent must be knowing and voluntary. 

• Silence or failing to resist a sexual act does not constitute consent. Lack of a negative 
response does not constitute consent. Consent is a freely given “yes” (through words or 
conduct), not the absence of “no.” 

• A current or previous relationship does not imply consent to a sexual act. 

• A person who is asleep or unconscious cannot consent to a sexual act. 

• Consent may not be obtained through threats or coercion. 

• Consent to one form of sexual activity does not imply consent to other forms of sexual 
activity. A person who would like to initiate a new form of sexual activity is responsible for 
obtaining consent for that form of sexual activity.  

• Consent, once given, may be withdrawn at any time. Withdrawal of consent much be clearly 
communicated through words or conduct. When consent is withdrawn, the sexual activity 
must stop.  

• Consent is not effective if a person knows, or reasonably should know, that the other person 
is incapacitated, regardless of the reason for incapacitation. (See Incapacitation below).  

Although consent does not need to be verbal, verbal communication is the most reliable way to ask 
for and determine whether consent has been given. The University’s definition of consent is an 
affirmative consent standard.  

d. Incapacitation  

Incapacitation is the inability to understand the facts, nature or extent of the sexual situation. Stated 
another way, a person is incapacitated if the person cannot understand the "who, what, when, 
where, why or how" of the sexual situation. Incapacitation may result from a mental or physical  
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• Inability to understand some or all of the following questions: “Do you know where you 
are?” “Do you know how you got here?” “Do you know what is happening?” “Do you know 
whom you are with?”  

This is not an exhaustive list. Exhibiting one or more of the behaviors listed above does not 
necessarily demonstrate 
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of non-Title IX-based sexual misconduct unless the process could result in a student's suspension or 
expulsion. Title IX-based sexual misconduct includes the misconduct defined below: 

1. Sexual harassment means conduct on the basis of sex that satisfies one or more of the 
following:   

• An employee of St. Thomas conditioning the provision of an aid, benefit, or service 
of the recipient on an individual’s participation in unwelcome sexual conduct 
(sometimes referred to as “quid pro quo” harassment);   

• Unwelcome conduct determined by a reasonable person to be so severe, pervasive, 
and objectively offensive that it effectively denies a person equal access to the 
University’s education program or activity; or   

2. Sexual assault means an offense classified as a forcible or nonforcible sex offense under the 
uniform crime reporting system of the Federal Bureau of Investigation. Relevant elements 
of the definition include the following:  

Penetration, no matter how slight, of the vagina or anus with any body part or 
object, or oral penetration by a sex organ of another person, or by a sex-related 
object, without the consent of the victim. This includes instances in which the victim 
is incapable of giving consent because of temporary or permanent mental or 
physical incapacity (including due to the influence of drugs or alcohol) or because of 
age. Physical resistance is not required on the part of the victim to demonstrate lack 
of consent. This definition includes assaults or attempts to commit rape.  Victims 
and offenders may be individuals of any gender.  

3. Dating violence means violence committed by a person – 
 

a. who is or has been in a social relationship of a romantic or intimate nature with the 
victim; and 

b. where the existence of such a relationship shall be determined based on a 
consideration of the following factors: 

i. The length of the relationship. 

ii. They type of relationship. 

https://www.fbi.gov/file-repository/ucr/ucr-srs-user-manual-v1.pdf/view
https://www.fbi.gov/file-repository/ucr/ucr-srs-user-manual-v1.pdf/view




https://www.stthomas.edu/title-ix/contact/index.html
https://www.stthomas.edu/title-ix/contact/index.html
https://www.stthomas.edu/title-ix/contact/index.html
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reported after the passage of more than one year will be addressed at the discretion of St. Thomas 
based on the availability of witnesses and other evidence and the University’s interest in providing a 
safe, non-discriminatory learning and working environment. Information and support resources will 
be offered to a Reporting Party regardless of when the report is made.   

3.    Considerations When Making a Report 

 a. Confidentiality  

Reporting Parties may discuss incidents of sexual misconduct in complete confidence with a 
Confidential Resource. Other St. Thomas faculty and staff, other than student workers, who become 
aware of incidents or allegations of sexual misconduct by or against a Covered Person are expected 
to contact the Title IX Coordinator promptly after becoming aware of the information. If the 
Reporting Party requests confidentiality, in most cases the employee may withhold the name and 
other identifying details regarding 

https://dps.mn.gov/divisions/ojp/help-for-crime-victims/Pages/crime-victims-rights.aspx
https://dps.mn.gov/divisions/ojp/help-for-crime-victims/Pages/crime-victims-rights.aspx
https://dps.mn.gov/divisions/ojp/help-for-crime-victims/Pages/crime-victims-rights.aspx
https://dps.mn.gov/divisions/ojp/help-for-crime-victims/Pages/crime-victims-rights.aspx
https://dps.mn.gov/divisions/ojp/help-for-crime-victims/Pages/crime-victims-rights.aspx












https://www.vlnmn.org/help/
http://www.mnbar.org/member-directory/find-a-lawyer
http://www.mnbar.org/member-directory/find-a-lawyer
https://it.usembassy.gov/
https://it.usembassy.gov/
https://it.usembassy.gov/


mailto:OCR@ed.gov
http://www.ed.gov/ocr
http://www.ed.gov/ocr
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d. A Report is an informal oral or written statement by a Reporting Party or by a Third-Party 
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to confirm the summary is accurate from the Reporting Party’s perspective. Gather 
information from the Reporting Party as necessary to reasonably advise or support the 
Reporting Party with respect to the response and resolution process and seek to determine, 
if possible, whether or not the reported information is a report of Title IX-based sexual 
misconduct, non-Title IX-based sexual misconduct, or neither. Such determination may or 
may not be possible in this initial meeting. Offer the Reporting Party the opportunity to 
review the University’s record of the Reporting Party’s description of the incident, at this or 
a subsequent meeting.  

 
2. Inform the Reporting Party about available resources and supportive measures to support 

the Reporting Party.  In particular, the Response Manager or designee will provide 
information about:  

• resources on seeking medical treatment and information on preserving forensic and 
other evidence;   

• the Reporting Party’s right to contact law enforcement and pursue criminal and/or 
civil remedies outside St. Thomas and available assistance from St. Thomas in 
making a report to law enforcement;  

• immediate support and assistance available through on- and off-campus resources, 
including contact information for campus and local advocacy, counseling, health, 
mental health and legal assistance services;   

• the availability of supportive measures from St. Thomas regardless of whether the 
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• Changing a Reporting Party’s or Responding Party’s work or class schedule, in consultation 
with appropriate administrator(s).  

• Issuing a timely warning of any reported incident that presents a serious or continuing 
threat or danger to the community.   

• Providing information about orders for protection and harassment restraining orders in 
appropriate cases.   

• Notifying and consulting with appropriate St. Thomas administrators, faculty and staff 
members as warranted under the circumstances.  

Supportive measures will be determined on a case-by-case basis, and may also include community-
based measures, such as increased security or monitoring of certain areas of campus or training 
provided to particular community groups. Either party is free to raise concerns regarding 
supportive measures with the Response Manager. The Response Manager may modify or initiate 
new or different supportive measures at any point during the response and resolution process based 
on the Response Manager’s determination of how best to protect the parties and the broader St. 
Thomas community.   

If the Response Manager is not immediately available and the Title IX Coordinator, Dean of 
Students, or Chief Human Resources Officer determines that immediate action is reasonably 
necessary and appropriate, the Title IX Coordinator, Dean of Students and/or Chief Human 
Resources Officer is authorized to take or direct such action.  

2. Supportive Measures During and After the Process  
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• Information about the University’s non-retaliation policy  
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3. Determination of Whether Live Hearing is Required in Non-Title IX-Based Sexual 
Misconduct Matters  

In matters of non-Title IX-based sexual misconduct in which either or both parties are students, the 
Response Manager will review the Formal Complaint and make a determination, as to whether 
suspension or expulsion are possible outcomes if a determination of responsibility is made. If 
suspension or expulsion are not possible outcomes, the process will conclude with the 
determination of responsibility by the Investigator(s). If suspension or expulsion are possible 
outcomes, the process will conclude with the live hearing. In all matters, the appeal process outlined 
below is available to all parties.   

4.     Notice to Complainant and Respondent  

The Response Manager will provide a written notice of investigation to the Complainant and 
Respondent pursuant to section IV.F. above. Investigator(s)If the Complainant or Respondent have 
concerns that an assigned Investigator has a conflict of interest, they must notify the Response 
Manager within two (2) working days of their receipt of the notice of investigation.    

5.     Opportunity to Meet with Response Manager  

The Response Manager will offer to meet individually with the Complainant and the Respondent to:  

• Review the notice of investigation.  

• Inform the party about available supportive measures to support the party. Ensure the party 
understands how to access appropriate support resources.  

• 
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b.   Principles for the Collection and Consideration of Evidence  

The Investigator(s) have authority and discretion to determine the scope of the investigation and to 
request potentially relevant information, documentation, other materials and interviews from 
individuals as the deem appropriate. The Investigator(s) have authority, at their discretion, to weigh 
evidence collected during the investigation, including the credibility of the parties and witnesses 
and the appropriateness, relevance and significance of information collected during the factfinding 
investigation. In matters that result in a live hearing, the Investigator(s) will make a 
recommendation regarding responsibility based on their investigation and utilizing the  

Preponderance of the Evidence standard. The hearing panel may consider the recommendation of 
the Investigator(s), but ultimately must make its own independent determination regarding 
responsibility based on the facts and evidence available and presented in the hearing as described 
below. In matters that do not result in a live hearing, the Investigator(s) will make determinations 
on the basis of the Preponderance of the Evidence standard. The following principles generally 
apply to the investigation process:  

• Recommendations and Determinations Made Based on Evidence. The investigation is a 
neutral, fact-gathering process. Investigator(s) begin an investigation with a presumption 
that the Complaint is made in good faith and that the Respondent is not responsible for a 
policy violation until a determination regarding responsibility is made at the conclusion of 
the process. Recommendations and determinations regarding responsibility are based on 
the Investigators’ assessment of the facts and an objective evaluation of relevant evidence 
collected. The Investigator(s) will only determine or recommend a finding that a 
Respondent is responsible for a policy violation if the Investigator(s) determines that there 
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for a policy violation and will be considered only in limited circumstances. For example, 
evidence of consent to sexual contact on one occasion will not, by itself, be used to 
demonstrate consent on a subsequent occasion. However, if the question being determined 
is whether consent was given, information about the manner and nature of communication 
between the two parties related to sexual contact in prior sexual encounters involving the 
two parties may be deemed relevant to the determination of whether consent was given 
during the incident in question. Additionally, prior sexual history may be relevant if it is 
offered to prove that someone other than the Respondent committed the conduct alleged by 
the Complainant.   

• Determinations of Policy Violations Involving Consent. Independent corroboration of a 
Complainant’s testimony is not required to show lack of consent. This means, for example, 
that there does not need to be an eyewitness to the sexual interaction (other than the 
Complainant or Respondent) for the Investigator(s) to recommend or the hearing board to 
find responsibility for a policy violation. All recommendations and determinations of policy 
violations are made based on a Preponderance of the Evidence (“more likely than not”) 
standard based on all the evidence, including information provided by the Complainant and 
the Respondent.   

• Determinations of Policy Violations Involving Incapacitation. Incapacitation will be 
determined based on all the facts and circumstances, looking at whether the individual was 
able to understand the facts, nature or extent of the sexual conduct and whether such 
condition was known or reasonably should have been known to the Respondent. In matters 
where there is a question about whether the Complainant was incapacitated, St. Thomas 
will ask: (1) Was the Complainant incapacitated, and (2) Did the Respondent know, or 
should the Respondent reasonably have known, that the Complainant was incapacitated? 
Only if the answer to both questions is “yes”, and it is determined that sexual activity took 
place, will the Respondent be determined responsible for a violation of the policy, regardless 
of whether the Complainant expressed consent.  

• Special Considerations Applicable to Investigations Involving Certain Schools and Colleges. 
Given the possible application of professional duties of confidentiality, confidential email, 
files and other data of designated members of the School of Law, the College of Education, 
Leadership and Counseling, and the School of Social Work will not be examined for content 
nor disclosed without the prior approval of the dean of the school or, in matters of a conflict 
of interest, the provost or provost’s designee.  

• Application of AAUP Principles and Comments Relating to Academic Freedom. If the 
Respondent is a faculty member alleged to have engaged in sexual harassment of the 
Complainant, and if there is a perceived or potential conflict between (1) the limitations on 
conduct and communications implied by the definition of sexual harassment under the 
policy and (2) the principles of academic freedom, the Investigator(s) will work with the 
dean, provost or the provost’s designee (as applicable) to ensure the appropriate application 
of the AAUP Principles and Comments.  

c.   Status Updates  

The Investigator(s) will provide status updates to the Complainant and Respondent at least monthly 
during the investigation and as necessary to alert them of any material changes in time estimates 
for completing the investigation.  
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whether the Respondent is responsible or not responsible for violating the policy. If the 
allegations concern non-Title IX-based sexual misconduct for which suspension or expulsion are 
not potential sanctions, the Investigator(s) will make a determination using the Preponderance of 
the Evidence standard whether the Respondent is responsible or not responsible for violating the 
policy.  

 g.   Final Factfinding Report  

The Investigator(s) will prepare a final factfinding report that fairly summarizes relevant evidence 
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i. Hearing Panel Questions. The chair, at their discretion, will ask parties and witnesses 
questions determined by the hearing panel to be relevant. Parties and witnesses may refuse 
to answer such questions, and the hearing panel cannot draw any inference of responsibility 
based solely on a party’s refusal to answer such questions.  

ii. Cross-Examination. At the conclusion of the panel’s questions, the parties will each have an 
opportunity, via their advisor, to ask the other party and any witnesses relevant questions 
and follow up questions, including questions challenging the credibility of a party or 
witness. While parties and their Hearing Advisors are not required to submit cross-
examination questions in advance, St. Thomas encourages parties and Hearing Advisors to 
do so when possible in order to facilitate advance determinations of relevancy to facilitate 
the smooth functioning of the hearing process and decrease delays due to the need to 
otherwise make simultaneous determinations of relevancy.   

iii. Determinations of Relevance. Before a party or witness answers a cross examination or 
other question, the chair will make a determination of whether the question is relevant and 
explain any decision to exclude a question as not relevant.   
 
A determination of relevance generally involves whether a question asks about information 
that is “probative of any material fact concerning the allegations.”  More simply, the hearing 
chair must determine whether a question seeks evidence or information that is likely to 
prove whether important facts regarding the allegations are more or less likely to be true.  
  
Questions and evidence about a Complainant’s sexual predisposition or prior sexual 
behavior are not relevant unless such questions or evidence is offered to (1) prove that 
someone other than Respondent committed the alleged conduct, or (2) if the questions and 
evidence concern specific instances of  Complainant’s prior sexual behavior with 
Respondent and are offered to prove consent.  

  
iv. Evidence and Information Generally Considered Irrelevant or Not Appropriate for 

Use in the Live Hearing. In addition to the information above that is relevant in only 
narrow circumstances, the following information is also not subject to use in the formal 
process and live hearing:  

o Information protected by a legally recognized privilege;  

o Evidence about a Complainant’s prior sexual history (subject to exceptions above);  

o Any party’s medical, psychological, and similar records unless a party has given 
voluntary, written consent;  

o Questions that are duplicative or repetitive.  

   
v. Options When a Party Disagrees with a Relevance Determination. If a party or 
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viii. Determination When No Party Appears for Hearing. If neither party appears for the 
live hearing, or both parties indicate that they do not intend to participate, the hearing 
panel can and should still make a determination regarding responsibility where evidence 
has been gathered and presented to the panel.   
 

ix. Determination Regarding Responsibility. Following the conclusion of the hearing, the 
hearing panel will deliberate and make a determination regarding responsibility on the 
basis of the preponderance of the evidence. Such determination will be made upon 
consideration of the relevant evidence.  

  
The hearing panel will issue a written determination regarding responsibility. The written 
determination will be provided to the parties simultaneously and will include the 
following:  

  
• Identification of allegations;  

• Description of procedural steps taken from receipt of Formal Complaint through 
determination, including communications with parties, site visits, methods used 
to gather evidence, and hearings held;   DeFaclacl 
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If the Respondent is a(n) . . .   Sanctions will be determined by or in consultation with the . . .   

Undergraduate student  



Appendix A to 
Sexual Misconduct Policy 

Policy number: 109 

Page A-24 of A-29 
 

• No contact order;  

• Requirement to attend educational sessions or programs;  

• Requirement to participate in drug and/or alcohol treatment;  

• Behavioral contract;  

• Disciplinary letter;  

• Unpaid suspension;  

• Loss of faculty or staff privilege(s);  

• Demotion (staff);  

• Notice of contract non-renewal (contracted staff and faculty without tenured 
appointment);   

• Termination (staff; faculty without an annual contract); and/or  

• Recommendation to President to institute dismissal for cause proceedings (faculty with 
an annual contract or tenured appointment).  

For staff who are Respondents, the application of sanctions will be in accordance with all applicable 
policies and, if the employee is a member of a collective bargaining unit, the applicable labor 
agreement. For faculty who are Respondents, the application of sanctions will be consistent with 
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4. Opportunity to Review the Request for Appeal  

Within two (2) working days of receiving a notice of appeal from a party, the Title IX Coordinator 
will inform the other party that a notice of appeal has been submitted.  For matters that went to a 
hearing, the other party will have up to two (2) working days following the deadline for submission 
of an appeal to review the request for appeal, which the Response Manager will send to the party in 
electronic format. For matters that did not go to a hearing, the other party will have the same 
amount of time and ability to review the request for appeal, though review will be subject to the 
University’s obligations under FERPA. In either instance, the other party may, if they choose, 
submit written comments, not to exceed 500 words, within three (3) working days following such 
review.    

5.     Appointment of Appeal Officer  

Promptly following receipt of the request for appeal, the Title IX Coordinator will appoint an Appeal 
Officer. The Appeal Officer generally is determined based on the identity of the Responding Party, 
as set forth in the table below. The Appeal Officer has the duties described in the subsequent 
paragraphs.  
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appropriate to the official’s role. When the process is complete, the official records relating to the 
Formal Complaint or Report will be provided to the Title IX Coordinator, who will maintain such 
records in accordance with St. Thomas record retention requirements and applicable law for a 




